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0 I dissented m this matter because I do not agree that Senator McCahi violated 2
01 U.S.C. § 441i(e). My colleagues agreed with the conclusion of the Office of General

Counsel (**OGC*̂  that Senator McCahi illegally solicited non-Federal funds in
connection with a fundraiser for Governor Schwarzenegger and me CaUfornia
Republican Party, despite the fact that Senator McCain never asked anyone to give any
funds to either Governor Schwarzenegger's campaign or the California Republican Party.
The invitation to the event listed Senator It
specifically stated mat "the solicitation for funds is bemgmadeonrybyCah^bniiansfor
Schwarzenegger and the CaUfornia Republican Party" and "Senator McCain is not
soliciting individual funds beyond federal mnit, and is not soUdtmg funds finom
corporations OT labor unions." Notwimstanding these disclaimers, the solicitation on the
written invitations was "imputed" to Senator McCain.

I. BACKGROUND

concluded *Ntf the limitations on Senator McCain's ability to
participate hi the fimdnising event at issue were clear, and Senator McCain did not
adhere to the Commission's prior instructions. I acknowledge that the analysis applied in
this matter and the result reached by my colleagues may be consistent with Afriiwy
Opinions 2003-03 (Cantor), 2003-36 (Republican Governor's Association ("RGA ")), and
2003-37 (Americans Jbr a Better Country ("ABC")), although the instructions hi those
Advisory Opinions are not as clear as my colleagues and OGC contend. I was not on the
Commission at the time those Advisory Opinions were, considered, yd had I been, I
would have urged a different approach. Nonetheless, the specific question raised by this
matter involves the application of what OGC identifies as die third rule of this trio of
Advisory Opinions:
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However, if a written solicitation in connection with the election of stale
candidates explicitly asks for donations of funds in ********* wroofldhig the Act's
contribution limits or from prohibited sources, then a Federal officeholder or
candidate may not appear in the solicitation regardless of whether there is an
express statement limiting 010 Federal officeholder or candidate's solicitation to
funds that comply with the amount tenhs and soun^ prohibitions of the Act

Factoal and Legal Analysis in MUR 5712*7.

The Commission should have taken thif opportunity to disavow tM» rule, which is
supported neither by (he law nor our regulations, rather than affirm it. Senator McCain's
disclaimer sufficiently established that he was not soliciting any Federally impermissible
funds in connection with the event and he made no solicitation at me event itself. The
solicitation should not be imputed to him, and on this basis I would find no violation of 2
U.S.C.§441i(eXl).

O IL THE MECHANICS OF CANTOR AND RGA
cn
™ Thebadcprintipleuponwhk&Gifi/ora

covered person's potential liability under section 441i(eXl) and [1 1 CFR] 300.62 must be
determined by his or her own speech and actions in asking for fonds or those of his or her
agents, but not by the speech or actions of another person outside of his or her control."
Advisory Opinion 2003-03; see abo Advisory Opinions 2003-36 (same) and 2003-37
(same). From this starting point, the Commission drew lines between "general" and
"specific" solicitations, and between pre-event (written) publicity and the event itself.

The Commission concluded mat a "general solicitation" (£*., a solicitation mat
does not request a specific Amount) of funds by a Federal candidate or officeholder at a
state candidate fundraising event, If disclaimed as set form in Cantor, would not violate
the soft money fundraising restrictions at 2 U.S.C § 441i(e)(l). The Federal candidate or
officeholder may also agree to appear on any pre<ventpubhdty,wimanappiDPTiate
Cantor disclaimer, provided mat any solidtationonuMpubu\atyisoiilya"general
solicitation." See Factual and Legal Ana^ in MUR 5712* 6 (inai^ The
Federal candidate's or officeholder's FPFfT^flnt to iuypear on the written publicity
"imputes" the solicitation to him, but the Cantor dMelaSmer i§ mfficient to fence off the
Federal candidate from mat solicitation, and keep his activity withm me boundaries of 2
U.S.C. § 441i(eXl). In other words, the Federal candidate or officeholder may gwiero/fy
solicit non-Federal funds for a State candidate, as long as he specifically states (i.e.,
clarifies) that he is not soliciting any Federally impermissible funds.

The rules are somewhat different, though, when "specific solicitations" (Le.t
solicitations that request a specific amount) are at issue. If the specific amount solicited
by the Federal candidate at the fimd^sing event, or on me pipe^ventpubUcity, is within
the Federal yKHBrt Irritations mA source prohibitions, then the Federal candidate is in
compliance with 2 U.S.C. § 441i(eXl). No Cantor disclaimer is needed in mis situation.
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SeeFactoa!andLcgalAnal)wtoMUR5712at6(ffai\ilG). However, if the specific
amount solicited is flbovo the Fedend anioMtit lifflimiflnff, or if directed at a prohibited
source* the Fedend ^""d'dfitff or officeholder fi**d* himself m g Quandary.

If die Fedend csndidite participates in a state candidate finyiMff«ig event, *"d
does not solicit non-Federal funds beyond the limitations of 2 U.S.C. § 441i(eXl), the
Fedend candidate will nor be deemed to have violated the law simply because some other
penon at the event made a specific solicitation of non-Fedend funds beyond the limits of
Federal liw.1 The same does not hold true, however, wim respect to the pie-event
publicity. The Federal candidate's agreement to appear on to written rotice, along with
the specific solicitation beyond the Federal limits, results in that specific solicitation

w being "imputed" to the Federal candidate, as in the rase of a general solicitation, but
""i«fc» a general solicitation, the ""mutation of this specific solicitation cannot be "cured**

O with a Gmtor disclaimer. See Adrtsoryfyinton 2003-36 fr 9 ?M^
«=r Opinion 2003-03 might be read to mem that a disclaimer is required in publicity or other
<M written aotidtations that cxptititiy ask fa donati^
^ ItmfrrtmM and ftrnn flnatrMiapmhihited ftnm eantrihntinginufar tfi« Aet,* tfinf wunu* the

o Commission's meaning The Commission wishes to make clear that the covered
oo individual may not approve, authorize, agree, or consent to appear in publicity that would
rsi constitute a solicitation by the covered person of ftinda that are m excess of the limits or

prohibitions of the Act, regardless of the appearance of such a disclaimer.").

I cannot square this rule with Cantor's basic premise-that tiability is detennined
by one's own speech and actions - or the Commission's conclusion mat a general
solicitation of non-Federal funds may be "cured" with a clarifying disclaimer. If a
general solicitation for non-Federal funds is peonissible as knag as it is properly
disclaimed, on the grounds that one is only responsible for his own speech and actions,
then it makes no logical sense that a Federal candldVoccamiot similarly distance himself
from someone else's Federally impermissible specific solicitation on a written invitation
- as Senator McCain property attempted to do.

Consider how these rules very conceivably operate in practice. Some states, such
asVirgmuandUtah,havenocontal>utionUmit8. Tnus, in many instances, there is no
need to indicate on an event mvitation how much money an attend A
Fedend ̂ •"didafe could appear on the invitation and give the keynote address for an
event that generates nothing but $100,000 contributionat and as long as only a general
solicitation was made, and the Federal candidate included the appropriate Out/or

See Advisory Opinion 2003-36 ("[i]f the covered individual irakes t speech without uking for donatioiii
to ROA, be does not need to issue a disclainwr stating tirt to is not iaisii« foods outaide to
prohiMtioM of tneAc^ even tnc)ugh speech
covered person imy participate in any activities at such frnM^umg event provided
not solicit funds outside the Act's limitations and prohibitions").

I UBQfi OUu ft IT OQflffsU GsUHuflsYBB Off OjAliC0uOUp6iT OIDDOC fUJRUWfr SOlIdt fwdBBaUlV UIiOfliTDfllBIUHfi a^VOflal IDfl

cm his onm soUcitatioA wifli s> disciajinBf. PMIMIII^SJ TOff* ""IBM! iisjnli and donhlo tillr WHIM
cviacculB flic soft money solicitation restrictioiis. However, this is not tfie situation here.
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disclaimer, he will be fully compliant with Federal law. However, if that same Federal
f-atifljflftfl flgroBs to speak at an event for a State or local <*-MBU^rtft in a state "Wfh aa
California, which has contribution ifanfa that are considerably higjher **»•" die Federal
limits, and the event organizen request ammmfT up to those Ihnits on die invitation, the
Federal candidate will violate die law even if he disclaim* any solicitation of Federally
impermissible funds, or makes no soUdtan'oii it all, imply by virtue of hu agreement to
appear on the invitation.

SENATOR McCAIN AND GOVERNOR SCHWARZENEGGER

j? hi the matter at hand, Senator McCain agreed to be the "Special Guesf at anon-
Q Federal fundraiser for Governor Schwarzenegger and me California Republican Party.
O (This means he was the featured speaker at die event) Tlie written invitation to the event

specific solicitations beyond die Federal limits, albeit consistent
Q! law. The following disclaimer appeared in two places on die invitadon, printed mride a
^ box so dial no one could miss it
O
on We are honored to have Senator John McCain as our Speaker for this event
™ However, the solicitation for funds is being made only byCalifomiansfor

Sdiwazzenegger and die CalifoniURqnibtican Party, m accordance with federal
law, Senator McCain is not soliciting individuals funds beyond federal limit, and
is not soliciting funds from corporations or unions.

The second sentence of this disclaimer makes perfectly clear diat Senator McCain was
not soliciting any finds. For the sake of attempting to satisfy Gz^
sentence that implied something that was not true was added stating tiiatSenslDr McCain
was only soUcmiig Federally permissible finds.3 At the event itself Senator McCain did
not solicit any finds. See Response of Trevor Potter, September 20, 2006 ("as here, the
officeholder is not actually soliciting any finds at all but merdy speaking at die evenT).
The feet tiiat Senator McCain never actually asked anyone for any money mconnecdon
win this findnrising event, but felt compelled to include disclaimer language indicating
otiierwise,reveflU to shortcoming m
Senator McCain should have been permitted tosmrolystatetiiathewasnotsolititiiigany
funds at all in connection with the event, and that 5&oî  have been the end of this matter.

My colleagues' approach does not recognise a way of advertising a Federal
Candidate's nan-Hmdrairif^ apaaeh mi pna-aMent publicity in which nnty Am Aatf
specifically solicits Federally impermissible amounts. As a result, the Commission must

diKl^^
from in individuil'i own fimdi [or up to $5,000 per election fiom a nrndtJ-Mndidate politic*! coomrittec or
• political party committee]. I am rot asking for funds from corporator, la^
J?G^ approves "I am aikiiig for a donation of 19 to $5,000 per year. I am not asking for funds from

mann*m ." NohlW OpJOiOB Specifically
cootemplates a situation like me one it hand, mwhkhfe Federal candidate neraa^
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effectively state that it disbelieves the disclaimer placed on the written invitation
Seoator McCain's representations. Then, it must hold Senator McCain responsible for
what was obviously someone else's solicitation of non-Federal finds.

Finally the Commission places organizers of State candidate fuiidniamff events
in the rather odd position of choosing between pubtidring on their m
Featured Speaker will be (assuming that ipcakor is a Federal candidate or officeholder),
and telling p^gnrial attendees 1fo wt offlvp f"fnt (mnnmrirg*h«* w«* «ff
Federal limitations). Bom pieces of mfbrmation are factual

'g position raducfls me total y«n<«"tf of fafannation the public receives^ Li
m fight of me applicable rales, perhaps the only viable option for these organizations, if mey
c0 wish to avoid violating Federal law, is to keep the identity of their Featured Speaker a
O secret4 Needless to say, this is a rather absurd result
o
<T

£ IV. CONCLUSION
*T
O The only upside (if it can be called mat) to this matter is that the rules for Federal
"* fffnid*dfltff or officeholder participation in State «*-«i«tiHate fiyprirnjyiT^a events arc now
^ consolidated and restated with clarity, alttough I do not betieve we have found the

optimal answer. Individuals are advised to adhere to the guidelines set forth in the
Factual and Legal Analysis adopted by the majority of Commissioners to avoid being
found in violation of the law. However, I urge me Commission to reconsider its
approach to these matters in the future and work to resolve the inconsistencies I have
noted.

March 2,2007

In tho ptiti it IflMt oofl oiguiinfKNi hu funomiftHy nsvigAtod dmo ttMushnous witcn. In 000
** *"»«*• •*atj>1g >|M» • ««*«•" P*«fa»l rMiilMrt» nr

oflBcdiDlder would be AeSpccidGticit of Featured Speaker or Honot^ The
•nwioiinr>»i>iit MM! maJit «vi tnt»nrinf» of mntiay (nr( it eniiM IMIM tnadg • ggMral •nliMtarimi ami frielndad

a Guifor disclaimer). Then, in a feparate envelope, the same donor received die traditknal

Fedenllimh^ but mtde no mentkn of tbeFede^ candidate wbowua^^ NeifliBr piece violated
toCmtor/RQATab*. The fact that the Qxnmiiiioo'iOMiiplexiuleic^
your printing and portage ooati ihowi that theae nileien^hiHzcfbnnovcrwbitance.


